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On appeal, Juan Benito Castro (Castro) challenges his sentence, asserting

that the judge’s factfinding violated his constitutional rights under the Fifth and

Sixth Amendments.  

1. Judicial factfinding under an advisory Guidelines regime does not violate the

Sixth Amendment.  See United States v. Booker, 543 U.S. 220, 250-52 (2005); see

also United States v. Ameline, 409 F.3d 1073, 1081 (9th Cir. 2005) (en banc). 

Booker did not alter the preponderance of the evidence standard for factfinding set

forth in United States v. Howard, 894 F.2d 1085, 1090 (9th Cir. 1990).  See

Ameline, 409 F.3d at 1086.  

2. The district court was not required to make the drug quantity finding beyond

a reasonable doubt to comport with the guarantee of due process contained in the

Fifth Amendment.  See United States v. Melchor-Zaragoza, 351 F.3d 925, 928 (9th

Cir. 2003); see also McMillan v. Pennsylvania, 477 U.S. 79, 84, 90-91 (1986);

Apprendi v. New Jersey, 530 U.S. 466, 487 n.13 (2000).

AFFIRMED. 


